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(37) yR=ag 30 - '"The measure of the levy, though may not be
determinative of the nature of the tax, cannot also be altogether ignored in the light of

the views expressed by this court in Goodricks (supra). Under both the Acts read with
the relevant Rules, tax on Mobile Towers is levied on the yield from the land & building
calculated in terms of the rateable value of the land & building. Also the incidence of
the tax is not on the use of the plant & machinery in the Mobile Tower; rather it is on
the use of the land or building, as may be, for purpose of the mobile tower. That the
tax is imposed on the "person engaged in providing telecommunication services
through such mobile towers. (Section 145 A of the Gujarat Act) merely indicates that it
is the occupier and not the owner of the land and building who is liable to pay the tax.
Such a liability to pay the tax by the occupier instead of the owner is an accepted facet
of the tax payable on land and building under Entry 49 List Il of the Seventh Schedule."

() IR<eg 39 - Viewed in the light of the above discussion, if the definition
of "land and building" contained in the Gujarat Act is to be understood, we do not find
any reason as to why, thought in common parlance and in everyday life, a mobile
tower is certainly not a building, it would also cease to be a building for the purposes
of Entry 49 List Il so as to deny the State Legislature the power to levy a tax thereon.
Such a law can trace its source to the provisions Entry 49 List Il of the Seventh
Schedule to the Constitution.

(P) yR=sg 3 - Though several other decisions of this Court and also of
different High Courts have been placed before us we do not consider it necessary to
refer to or to enter into any discussion of the propositions laid down in the said
decisions as the views expressed in all the aforesaid cases pertain to the meaning of
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the expressions land and building as appearing in the definition clause of the statutes
in question.

(S) TRwe 33 - We therefore, set aside the judgment passed by the
Gujarat High Court and answer the appeals arising from the order of the Bombay High
Court transferred cases and the writ petitions accordingly. However, we have it open,
so far as the cellular operators in the Bombay cases are concerned, to agitate the
issue with regard to the retrospective operation of the assessment/demand of tax and
the quantum thereof before the appropriate forum, if so advised. Consequently, and in
the light of the above all the appeals, writ petitions and the transferred cases are
disposed of.
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